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Ladies and Gentlemen, good afternoon.
First of all some considerations about this paper and its own aims.
The title I chose, you know, is “Minority Religions and Law Enforcement: A Human Rights Perspective”.

The first point I want to say something about is the meaning and the main reason of a human rights perspective in the context of minorities and minority religions in this case.

From my point of view human rights and the international human rights law’s instruments are the best and the most important way through which religious freedom can be actually ensured.

With the expression “the best and the most important way…” I mean that the human rights instruments are the most effective instruments to ensure religious freedom protection for everybody and everywhere.

Religious freedom is then not only stated for faithful and members of religious minorities in a given State. Religious freedom as well as all of the other human rights listed in the international instruments are ensured to all of the people without any distinction at all.

And as it regards the Council of Europe’s context another relevant consideration which deserves to be pointed out is that the rights included in the European Convention on Human Rights – according to art. 1 ECHR – are applicable to all of the people under the jurisdiction of the concerned State. This means that human rights are ensured to everybody and not only to citizens of that State or other States which are members of the COE and parties of the ECHR; thus also people from the US, Canada, Africa, Middle East, India and from wherever else are entitled to allege the respect of the human rights as contained in the ECHR and can pursue the State before the European Court of Human Rights in Strasbourg in case of a claimed human rights violation.
This is why the law creation, enforcement and implementation have to be carried out in the respect of the international human rights standards.

State authorities are not exempted from respecting those international standards in the creation, enforcement and implementation of the law with regards to minority religions. I don’t want to mean that minorities should be exempted from respecting the law, which is essential in a democratic society. It also means that religious groups, all of them, have to respect human rights standards.
Actually, what really happens is that often some democratic societies’ national authorities forget their own democratic origins and way. The results of such a direction’s change are those legislative measures taken and adopted against one, some or perhaps many religious minorities in different countries.

Parliamentary investigations are often and usually the starting point from which the persecution formally starts; hence this enables extremist anti-religious groups to flourish everywhere in the country and provides them with the formal authorization to spread their activities afterwards. What happens later as a result of the investigations and the activities run by those ‘agencies’ is that the Parliament adopt a legislation about some religious groups operating in the country. Most time these groups are openly and explicitly called cults, sects, psycho-groups etc.
The aim of that kind of legislation is that of preventing those religious groups from existing as such. And I’ll go on this subject again later.
First, freedom of religion or belief is protected by numerous international HR instruments; one of which is the Universal Declaration on Human Rights, whose art. 18, proclaims that:

“Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance”.

The Universal Declaration, adopted by the United Nations in 1948, due to its status as a Declaration had not legally binding effects. 

Two years later the Council of Europe, an international organization based in Europe and which counts now 47 member States, adopted the European Convention on Human Rights, whose art. 9 protects religious freedom.
All of the 47 member States are bound to the provisions of the ECHR and above all they are bound by the decisions of the European Court of Human Rights based in Strasbourg and created in 1950 by the COE through the ECHR.

Then let’s see what art. 9 ECHR states about religious freedom.

“1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public society, for the protection of public order, health or morals, or for the protection of the rights and freedom of others”.

So we clearly realise that art. 9 ECHR is organised like art. 18 UDHR. The core difference is that art. 9 ECHR is divided in two main parts; the second of which being aimed at providing possible limitations to religious freedom exercise.

Talking about religious freedom we can state that there are essentially two dimensions of religious freedom. The forum internum which is connected with the freedom to believe whatever people want. There are not possible limitations connected to this internal dimension of religious freedom. The forum externum which concerns the exteriorisation of personal religious thoughts can be subject to limitations by the public authorities. Not every kind of limitations but only those, art. 9 says ...   which are prescribed by law and are necessary in a democratic society in the interests of public society, for the protection of public order, health or morals, or for the protection of the rights and freedom of others. So the extent of possible limitation is clearly stated.
A huge part of the COE work is aimed at ensuring religious freedom in the States Parties. In fact the Parliamentary Assembly of the Council of Europe in the Recommendation 1396 of 1999 said that “The Council of Europe, by its statute, is an organisation which is essentially humanistic. At the same time, as a guardian of human rights, it must ensure freedom of thought, conscience and religion as affirmed in Art. 9 of the ECHR. It must also ensure that manifestations of religion comply with the limitations set out in the same article”.

Moreover the work of the ECtHR is considerably increasing also as it regards the protection of religious freedom. And the extent of religious freedom protection was stated in 1993 in the first case about religious freedom before the ECtHR.  In the judgement on the case Kokkinakis v. Greece of 1993, the European Court affirmed that “Freedom of thought, conscience and religion is one of the foundation of a ‘democratic society’ within the meaning of the Convention. It is, in its religious dimension, one of the most vital elements that go to make up the identity of believers and their conception of life, but it is also a precious asset for atheists, agnostics, sceptics and unconcerned. The pluralism indissociable from a democratic society, which has been dearly won over the centuries, depends on it”.  

The UN organs in 1966 adopted two International Covenants aimed at giving legal effects to the content of the Universal Declaration on Human Rights.

These Covenant are the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).

Unlike the UDHR in a much more detailed fashion the ICCPR, art. 18, on religious freedom, provides that:

“1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or belief may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of the children in conformity with their own convictions” .
It is apparent that “freedom to change his religion or belief” as stated in art. 18 of the UDHR disappears in art. 18 of the ICCPR. This was due to the opposition by States with a majority of Islamic faithful. As we know the Islamic sharia does not allow Islamic people to change their religion. So from the point of view of the representatives of those states the right to conversion was not to be permitted in the ICCPR.

However article 18 of the International Covenant on Civil and Political Rights not only protects the right to freedom of religion, it also states that this right “shall include freedom to have or adopt a religion or belief of his choice…”. And the right to change one’s religion is emphasized by the UN Human Rights Committee in its General Comment 22 on the scope and interpretation of Article 18: 

“The Committee observes that the freedom to ‘have or to adopt’ a religion or belief necessarily entails the freedom to choose a religion or belief, including the right to replace one's current religion or belief with another or to adopt atheistic views, as well as the right to retain one's religion or belief. Article 18.2 bars coercion that would impair the right to have or adopt a religion or belief, including the use of threat of physical force or penal sanctions to compel believers or non-believers to adhere to their religious beliefs and congregations, to recant their religion or belief or to convert”.

Proselytism and the actual decision of an individual to convert to a new faith is considered as a manifestation of religion or belief encompassed within the right to freedom of religion or belief under international human rights law. Also other activities strictly connected to right to proselytize such as the right to “prepare and distribute religious texts or publications” – General Comment 18 – as part of religious teaching are included in the extent of religious freedom. The Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on Religion or Belief adopted in 1981 includes, furthermore, in its art. 6, the freedom “to write, issue and disseminate relevant publications” and the “freedom to solicit and receive voluntary financial […] contributions” – which is often at the very basis of many controversial cases. The European Convention on Human Rights explicitly guarantees the freedom to change religion or belief. The European Court of Human Rights has also held that proselytism and the right of an individual to adopt a new faith are components of the right to freedom of religion guaranteed by Article 9 of the European Convention on Human Rights. In the aforementioned case Kokkinakis v. Greece the ECtHR has found that:

“According to Article 9, freedom to manifest [one’s] religion…includes in principle the right to try to convince one’s neighbour, for example, through teaching, failing which, moreover, freedom to change [one’s] religion or belief, enshrined in Article 9, would be likely to remain a dead letter”. (ECtHR, Kokkinakis v. Greece, 1993).
Although these rights may be restricted by the state if it can identify concrete and pressing social interests so strong as to override religious freedom, there is a very strong presumption under international law in favour of proselytism and in favour of allowing an individual the freedom to adopt a religion of his or her choice.  

The full text of Article 6 of the aforementioned 1981 Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on Religion or Belief comprehends a list of freedoms which constitute the types of manifestation of religious exercise.

These are as below the right:

1. To worship or assemble in connection with a religion or belief, and to establish and maintain places for these purposes;
2. To establish and maintain appropriate charitable or humanitarian institutions;

3. To make, acquire and use to an adequate extent the necessary articles and materials related to the rites or customs of a religion or belief;

4. To write, issue and disseminate relevant publications in these areas;

5. To teach a religion or belief in places suitable for these purposes;

6. To solicit and receive voluntary financial and other contributions from individuals and institutions;

7. To train, appoint, elect or designate by succession appropriate leaders called for by the requirements and standards of any religion or belief;
8. To observe days of rest and to celebrate holidays and ceremonies in accordance with the precepts of one’s religion or belief;

9. To establish and maintain communications with individuals and communities in matters of religion and belief at the national and international levels.
In addition, the Human Rights Committee has also determined that any attempt to limit the right to manifest religion or belief may not be “imposed for discriminatory purposes or applied in a discriminatory manner” and “any distinction based on religion or belief should be supported by reasonable and objective criteria in pursuit of a legitimate aim under the ICCPR” (United Nations Human Rights Committee, General Comment 22).
I told about the distinction between the forum internum and the forum externum as two dimensions of the religious freedom. Another distinction is between individual rights and collective rights, so rights, I mean, which religious groups are entitled to as groups as such. There is no provision or statement anywhere about a differentiation about religions in two different groups: good religions and bad religions.

Thus, all of the distinctions based on classification of religions into two groups, one considered acceptable by the State and classified as “religions” or “mainstream religions” and the other considered unacceptable by the State and classified as “sects” subject to repressive investigation and legislation has resulted in the stigmatizing and blacklisting of hundreds of religious groups as “sects” in Belgium and France. There is no legal justification for such a classification. Indeed, classifying religious groups into “religions” and “sects” or “cults” is itself a violation of religious human rights standards.  It is impermissible and arbitrary for the government to confer benefits on groups it classifies as “religions” while denying benefits and enacting oppressive measures against groups it classifies as “sects”. 

As the Human Rights Committee has noted: 

“Article 18 is not limited in its application to traditional religions or to religions and beliefs with institutional characteristics or practices analogous to those of traditional religions. The Committee therefore views with concern any tendency to discriminate against any religion or belief for any reason, including the fact that they are newly established, or represent religious minorities that may be the subject of hostility by a predominant religious community”. 

Likewise, Mr. Abdelfattah Amor, during his activities as UN Special Rapporteur for Religious Freedom, rejected the type of classification that forms the methodology of the draft laws about religious minorities, mind control and brainwashing in different countries:

“All in all, the distinction between a religion and a sect is too contrived to be acceptable. A sect that goes beyond simple belief and appeals to a divinity, or at the very least, to the supernatural the transcendent, the absolute, or the sacred, enters into the religious sphere and should enjoy the protection afforded to religions” (1996 Annual Report by the Special Rapporteur on Religious Freedom to the United Nations Human Rights Commission).
As shown above the Declaration on the Elimination of All Forms of Intolerance and of Discrimination based on Religion or Belief is one of the most comprehensive statements regarding religious freedom. In fact its Article 2 reads: “ 1. No one shall be subject to discrimination by any state, institution, group of persons, or person on the grounds of religion or belief. 2.For the purpose of the present Declaration, the expression “intolerance and discrimination based on religion or belief” means any distinction, exclusion, restriction or preference based on religion or belief and having as its purpose or as its effect nullification or impairment of the recognition, enjoyment or exercise of human rights and fundamental freedoms on an equal basis”. 

As recalled the extent of the religious freedom as in art. 9 of the ECHR has been delineated by the European authorities many times. Similarly the Human Rights Committee, in its General Comment No. 22 on Art. 18 of the International Covenant on Civil and Political Rights, noted that: Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the right not to profess any religion or belief. The terms belief and religion are to be broadly construed. Article 18 is not limited in its application to traditional religions or to religions and beliefs with institutional characteristics or practices analogous to those of traditional religions. The Committee therefore views with concern any tendency to discriminate against any religion or belief for any reason, including the fact that they are newly established, or represent religious minorities that may be the subject of hostility by a predominant religious community (para. 2). 

Going on the Committee found that “the fact that a religion is recognized as a State religion or that it is established as official or traditional or that its followers comprise the majority of the population, shall not result in the impairment of the enjoyment of any of the rights under the Covenant, including articles 18 [freedom of thought, conscience and religion] and 27 [protection of minorities], nor in any discrimination against adherents of other religions or non-believers. In particular, certain measures discriminating against the latter, such as measures restricting eligibility for government service to members of the predominant religion or giving economic privileges to them or imposing special restrictions on the practice of other faiths, are not in accordance with the prohibition of non-discrimination based on religion or belief and the guarantee of equal protection under article 26 . . .” (para. 9).
Moreover, the 1996 Annual Report by the Special Rapporteur on Religious Intolerance to the United Nations Human Rights Commission provides the Rapporteur’s opinion on the broad scope of the term religion and the need for equal treatment of all religions, including so called “sects.”  The Special Rapporteur noted that:

“Religions cannot be distinguished from sects on the basis of quantitative considerations saying that a sect, unlike a religion, has a small number of followers. This is in fact not always the case. It runs absolutely counter to the principle of respect and protection of minorities, which is upheld by domestic and international law and morality. Besides, following this line of argument, what are the major religions if not successful sects?”.
Even the former United Nations Human Rights Commission in two different reports in 2000 (report n° 33 par. 6) and in 2001(in report n° 42 par. 6) expressed the concern for “the increase of violence and discrimination against religious minorities, including restrictive legisla​tion and arbitrary application of legislation and other measures”.
Not only the United Nations stated about religious freedom with regards to groups distinction’s opportunity. So in June 1999, the Council of Europe’s Parliamentary Assembly adopted a recommendation which unanimously condemned:

1. states’ use of the pejorative word “sect” to describe minority religions targeted by the state;
2. states’ attempts to classify groups as either “sects” or religions;

3. states’ intrusion into the theological debate regarding whether certain groups should be considered “religions”;
4. state recognition of only certain religions;
5. state supervision of sect observatories;

6. state dissemination of information about religious groups before the groups concerned have had a chance to respond and challenge the information;
7. states’ refusal to engage in dialogue with minority faiths and promote tolerance;
8. state discrimination, marginalization and value judgments in any form towards minority beliefs.

France, Belgium, Bulgaria, Romania and other States which, after 1999, adopted – or did not change after that date – laws against religious minorities have violated every single one of these fundamental human rights principles articulated by the Council of Europe’s Parliamentary Assembly – principles which states are obliged to follow since they run from international human rights treaties which all of the above mentioned States have signed and ratified. 
The text of the Council of Europe’s report is indisputable on this subject in so far as it statutes that:

“The state could agree to adopt the course suggested by certain groups and distinguish between religions – by definition good – and sects – necessarily dangerous – or even between good and bad sects. Once again, we do not think that such an approach is acceptable. Under Article 9 of the European Convention on Human Rights States are prohibited from distinguishing between different beliefs and from creating a scale of beliefs which is, in our view, unacceptable. Merely making such a distinction would constitute a disproportionate violation of the freedom guaranteed by Article 9 of the European Convention of Human Rights because the very basis of this freedom is the absence of distinction between beliefs, which explains the state’s duty to maintain neutrality.” (COE’s Report on Sects and Cults, 22 June 1999)
Indeed the international human rights instruments’ statements and provisions are rather straightforward about these subjects.
Much less clear, in theme of religious freedom, are the behaviours of some States Parties of the UN and of the COE such as France, Belgium, Russia, Greece, Georgia, Bulgaria just to name a few.

For instance in 2001 France as a result of the activities carried out by the Interdepartmental Mission for the fight against sects (MILS – Mission Interministérielle de Lutte contre les Sectes – whose name is now MIVILUDES – Mission Interministerielle de Vigilance et Lutte contre les Derives Sectaires) adopted law n° 504 against religious minorities and created a list of 172 religious groups considered as sects. Likewise in 2006 after ten years of investigations amongst hundreds of groups operating in the country the Belgian Parliament adopted a Law which included 189 religious groups considered as dangerous cults/sects. Also other States have been internationally condemned for human rights violations with regards to religious freedom. Now it’s absolutely unambiguous that for the reasons I explained beforehand all of these national laws/acts do infringe the international human rights law’s statements and provisions.
The French legislation was object of a case – actually declared inadmissible because the Court reiterated that Article 34 of the Convention requires that an individual applicant should claim to have been actually affected by the violation he alleges, which in this case did not happen at all – before the European Court of Human Rights. It was the case Christian Federation of Jehovah’s Witnesses of France v. France. In the decision related to the case and issued on 6 November 2001 the Court stated that “That Article [34] does not institute for individuals a kind of actio popularis for the interpretation of the Convention; it does not permit individuals to complain against a law in abstracto simply because they feel that it contravenes the Convention. In principle, it does not suffice for an individual applicant to claim that the mere existence of a law violates his rights under the Convention; it is necessary that the law should have been applied to his detriment (Klass and Others v. Germany, 6 September 1978, Series A no. 28, § 33)”. Nonetheless after that decision the Council of Europe asked a study report from Mr Cevdet Akcali whose report n° 9612 about the French legislation was adopted on 31st October 2002. The rapporteur declared it was not possible to state about that law and that it would have been the responsibility of the European Court of Human Rights to state about that law in a hypothetical individual case of religious freedom violation. At the same time Mr Akcali invited the French government to clarify some of the aspects contained in that law – one of which being the definition of “sect” – such a definition of ‘sect’ as well as the word sect was not present at all in the text of that law.
Thus we can say that there is often a ‘gap’ between the international legislation which is mandatory for the relevant international organizations’ member states and the national praxis. 

I want to recall for example the case held by the ECtHR in Strasbourg last year in April and concerning the Church of Scientology. In that case Church of Scientology of Moscow v. Russia the applicant Church and its members as well as other religious groups were not allowed to operate and exist at all in that country. This was due to the adoption of a new legislation about religious minorities registration in Russia which was packed with subterfuges aimed at preventing religious minorities from existing any longer in the country. The ECtHR founded a violation of the applicant church’s rights. Recently, a Spanish Court, the Audiencia Nacional, has recognized to the Church of Scientology the status as a bona fide religion in that country.
The same statement was done in 2000 by the European Court of Human Rights in the case Hasan and Chaush v. Bulgaria when asserted that “[…] a failure of the authorities to remain neutral in the exercise of their powers in the field of registration of religious communities must lead to the conclusion that the State interfered with the believers' freedom to manifest their religion. Except in very exceptional cases, the right to freedom of religion excludes any discretion on the part of the State to determine whether religious beliefs or the means used to express them are legitimate”. This statement was recalled in September 2004 by the COE in a resolution with some recommendations addressed to Bulgaria in which the Organisation stated that Bulgaria should not interfere with religious societies operating in the country.

Some other cases related to religious freedom issues have been judged by the ECtHR recently.
I want to talk about three of them very quickly.

I)

Firstly, case 97 members of the Gldani Congregation of Jehovah's Witnesses and 4 others v. Georgia of 3 May 2007

In the case of 97 Members of the Gldani Congregation of Jehovah’s Witnesses & 4 Others v. Georgia (application no. 71156/01). 

The Court held, unanimously, that there had been: 

a violation of Article 3 (prohibition of inhuman or degrading treatment) of the European Convention on Human Rights on account of the treatment inflicted on 42 of the applicants and on the children of six of the applicants;
no violation of Article 3 in respect of the treatment inflicted on 59 of the applicants;
a violation of Article 3 in respect of the authorities’ reaction and the action taken in response to the complaints of 42 of the applicants; 
a violation of Article 9 (right to freedom of thought, conscience and religion) in respect of 96 applicants;
a violation of Article 14 (prohibition of discrimination) taken together with Articles 3 and 9.
1.  Principal facts
The applicants were 97 members of the Gldani Congregation of Jehovah’s Witnesses, together with Vladimer Kokosadze, the Congregation’s spokesperson, Nino Lelashvili, Alexi Khitarishvili and Leila Dzhikurashvili, who were also members of the Congregation. 

The case concerns an attack in October 1999 against members of the Congregation by a group of Orthodox believers, led by Basil Mkalavishvili (known as “Father Basil”). 

Father Basil was a defrocked priest in the autocephalous Orthodox Church of Georgia. He had been accused of various acts of physical aggression against members of the Orthodox Church, and of insulting the Catholicos-Patriarch of All Georgia; he had also boasted to the Georgian media about having organised a series of attacks against Jehovah’s Witnesses.

Towards noon on 17 October 1999 dozens of individuals identified by the applicants as a group of Father Basil’s supporters, surrounded and entered the theatre in which 120 members of the Congregation were meeting. The attack was filmed by one of Father Basil’s supporters. 

When the group of Father Basil’s supporters burst into the meeting room, shouting and waving sticks and large iron crosses, several members of the Congregation succeeded in escaping, but about sixty of them remained blocked in the hall; the Jehovah’s Witnesses, including women and children, were violently assaulted by the attackers, who punched and kicked them, and struck them with sticks and iron crosses; some of the women were pulled to the ground by their hair, pushed down staircases or whipped with belts. A member of the Congregation also had his head shaved while those holding him in place recited a prayer.

When the members of the Congregation managed to leave the hall, they found themselves surrounded by a cordon of Father Basil’s supporters, who searched them and then threw any symbol of their beliefs (Bibles, religious literature, tracts, etc.) into a large fire. Personal effects were also removed from their owners in this process. 

Several individuals who had succeeded in escaping the attack attempted to alert the police. Thus, several applicants went to the police station in Gldani micro-district III: the police officers registered one applicant’s statement but decided not to intervene; another applicant was informed by the head of the police station that “in the attackers’ place, he would have given the Jehovah’s Witnesses an even worse time”. The police finally went to the site of the attack.

At the end of the attack, 16 people were admitted to hospital; they were mainly suffering from head injuries and headaches, and had bruising to the face. Another 44 made statements concerning the attacks to which they had been subjected.

On the same day and for the next few days, the national television channels Rustavi-2 and Kavkasia broadcast recordings of the attack from which Father Basil, Mr Ivanidze and other members of their group were clearly identifiable. Their names were also provided to the relevant authorities by the victims. It did not appear from that recording that the applicants responded to the acts of violence against them. The recording also showed a fire with the burning books, with Father Basil and his supporters praying and singing, and also contained an interview in which Father Basil, standing with this fire in the background, expressed his satisfaction and explains the validity of his actions.

On the day following the attack, 42 applicants lodged a complaint. Criminal proceedings were opened, but only 11 applicants were recognised as civil parties in the case; the remaining 31 applicants never received a reply to their complaint. As to the complaints lodged by the 11 applicants who were granted civil party status, the case was transferred between the various departments of the prosecution service and the police. The proceedings were suspended on several occasions, on the ground that it was impossible to identify the perpetrators of the attack.

The police investigator responsible for the case stated that, on account of his Orthodox faith, he could not be impartial in conducting the investigation. During that investigation, he organised an identification parade, in the course of which one of the applicants recognised Mr Nikolozishvili and another person as those who had attacked him; the police officer decided to place that applicant under examination and no follow-up action was taken with regard to the identification. Sent for trial with two of Father Basil’s supporters who were suspected of having burnt the religious literature, the applicant in question was convicted of having committed acts endangering public order, although the charge against Father Basil’s two supporters was sent for further investigation; that investigation was never completed. The applicant concerned was eventually acquitted. 

From October 1999 to November 2002, 138 violent attacks were carried out against the Jehovah’s Witnesses and 784 complaints were lodged with the Georgian authorities. No careful and serious investigation was carried out into any of those complaints.

Between 2000 and 2002 the Parliamentary Assembly of the Council of Europe, the UN Committee against Torture and several NGOs condemned the violent attacks committed against religious minorities in Georgia and particularly against the Jehovah’s Witnesses. 

2.  Procedure and composition of the Court
The application was lodged on 29 June 2001 and declared partly admissible on 6 July 2004.

Judgment was given by a Chamber of seven judges. 

3.  Summary of the judgment 

Complaints
The applicants complained that they had been attacked by a group of extremist Orthodox believers, who had beaten them, and that no effective investigation had been carried out in that respect. They relied on Article 3 (prohibition or degrading or inhuman treatment) Article 9 (right to freedom of thought, conscience and religion), Article 10 (freedom of expression), Article 11 (freedom of association), Article 13 (right to an effective remedy) and Article 14 (prohibition of discrimination).

Decision of the Court
Article 3 
As to the treatment inflicted on the applicants
The Court noted that the allegations of ill-treatment made by ten applicants were corroborated by their medical records and the video recording of the attack. In addition, 15 other applicants had provided precise descriptions of the ill-treatment to which they had been subjected, and those descriptions had not been challenged by the Georgian Government. Accordingly, the Court considered that, with regard to those 25 applicants, the treatment inflicted on them could be described as inhuman. 

The Court also considered that the six applicants whose children had been beaten up were indirect victims of the inhuman treatment inflicted on their children. 

Furthermore, with regard to 14 other applicants whose statements did not specify the nature and gravity of the treatment inflicted, the Court considered that the video recording showed that they had been subjected to degrading treatment. In that respect, it attached importance to the fact that the attack had been filmed by one of the attackers. The broadcasting of the video on two national television channels over several days had enabled a wide public to view the violence to which the applicants had been subjected, including the religiously inspired debasement inflicted on the applicant whose head had been shaved.

The Court therefore concluded that there had been a violation of Article 3 with regard to 45 of the applicants.

In contrast, the Court held that there had been no violation of Article 3 with regard to the 16 applicants who stated that they had escaped the attack and the 37 applicants who had not complained to the Georgian authorities about the treatment to which they had been subjected.

As to the authorities’ reaction and the action taken in response to 42 applicants’ complaints
The Court considered that it had not been shown that the authorities were aware that Father Basil was planning to carry out the attack in question. On the other hand, it noted that, after being informed, the police officers had not acted with diligence.

At the same time, 31 applicants received no response to their complaints and 11 other complaints were unsuccessful. The investigator responsible for the case had made clear his bias from the start of the investigation and the identification of several attackers resulted in the victim in question being placed under examination. 

The Court regretted that the Georgian Government continued to claim that it had been impossible to identify the perpetrators of the violence. Justifying the authorities’ inaction in that way was all the more shocking in that the police who had gone to the site of the events had not arrested a single attacker; that, on the very day of the attack, Father Basil and Mr Nikolozishvili had been present at the police station beside one of the victims, who had been the only person arrested; that the television channels broadcast entire sequences illustrating the violence committed against the applicants; that the recording of one of those broadcasts in the Court’s possession showed very clearly not only the identity of Father Basil and Mr Ivanidze, but also makes it possible to identify the majority of the attackers; that, in an interview broadcast the following day, Father Basil, questioned in front of the fire on which the applicants’ religious literature was burning, expressed his satisfaction with regard to his actions and explained their validity. 
To sum up, the Court noted that the police had refused to intervene promptly at the scene of the incident in order to protect the applicants concerned and the children of some of them from ill-treatment and that the applicants were subsequently faced with total indifference on the part of the authorities who, for no valid reason, refused to apply the law in their case. Such an attitude on the part of authorities under a duty to investigate criminal offences was, in the Court’s opinion, tantamount to undermining the effectiveness of any other remedies that may have existed. 

The Court therefore concluded that there had been a violation of Article 3 with regard to 42 applicants.

Article 9 
The Court noted that, through their lack of action, the Georgian authorities had failed in their duty to adopt the necessary measures to ensure that the group of Orthodox extremists lead by Father Basil would tolerate the existence of the applicants’ religious community and enable them to enjoy free exercise of their right to freedom of religion. It therefore concluded that there had been a violation of Article 9 in respect of 96 applicants, five other applicants having been unidentifiable. 

Article 14 taken together with Articles 3 and 9
The Court considered that the comments and attitudes of the State employees who were alerted about the attack or subsequently instructed to conduct the investigation could not be considered compatible with the principle of equality of every person before the law. No justification for that discriminatory treatment in respect of the applicants had been put forward by the Georgian Government. Indeed, the authorities’ attitude had enabled Father Basil to continue to advocate hatred through the media and to pursue acts of religiously-motivated violence, accompanied by his supporters, while alleging that the latter enjoyed the unofficial support of the authorities, which had suggested that the State had been complicit with the criminals.

The Court therefore concluded that there had been a violation of Article 14 taken together with Articles 3 and 9.

Other articles
The Court considered it unnecessary to examine separately the complaints under Articles 13, 10 and 11.

II)
The second case is the case Ivanova v. Bulgaria of 12 April 2007.
The applicant Mrs Ivanova was a member of a Christian community called ‘Word of Life’ and operating clandestinely in Bulgaria since 1990.

The applicant was fired because of her belonging to that minority religion.

The European Court of Human Rights found Bulgaria guilt of religious discrimination because new religious movements are not allowed to exist and operate in that country. New religious communities are not entitled to obtain the recognition as legal entities. Hence they are prevented from obtaining any legal status.
Then in that case Bulgaria was condemned for discrimination based on religion.
III)
The last judgment is in the case Alexandridis v. Greece of 21st February 2008

In Alexandridis v. Greece, the European Court of Human Rights recently held that obligating a person to reveal whether he is or not faithful of a given religion – the one related to the Greek Orthodox Church in that case – in order to take a non-religious affirmation rather than an oath to the Gospel constitutes a violation of Article 9 of the European Convention on Human Rights, which protects freedom of thought, conscience and religion. The applicant, a Greek lawyer, alleged that he was asked to reveal whether he was or not an Orthodox Christian when taking the oath of office. The Greek Government in response to the allegation stated that the applicant had been allowed to make a solemn declaration and refrained from disclosing his religion but was unable to exercise this option due to a procedural failure. The court also held there was no effective alternative remedy for the applicant, which qualified as a violation of Article 13, the right to an effective remedy, of the European Convention on Human Rights. The Greece was condemned and the applicant was awarded 2,000 euros (EUR) for non-pecuniary damage.
CONCLUSIONS

Then I’d like to conclude this paper with a question. Trying to give an answer to it.

What is the way, the right one to be run in theme of religious freedom’s respect?

The Parliamentary Assembly of the Council of Europe has intervened in this field on two occasions by issuing recommendations. In particular, in the Recommendation 1178 of 1992, relating to sects and new religious movements, the Assembly had judged not opportune and necessary the adoption of a different – stronger – legislation for cults because it could result in a violation of the freedom of conscience and religion allowed by Art. 9 ECHR, also for traditional religions (“estimé inopportun le recours à une législation majeure pour les sectes au motif qu’elle risquerait de porter atteinte à la liberté de conscience et de religion garantie par  l’article 9 de la CEDH, ainsi qu’aux religions traditionelles”) and again, the Recommendation 1412 of 1999, invited, besides, the governments of the member States to use the ordinary procedures provided by criminal and civil laws against illegal behaviours and actions occurred inside of religious, esoteric and spiritual groups (“[…] 10.iii à utiliser les procédures normales du droit pénal et civil contre les pratiques illégales menées au nom de groupes à caractère religieux, ésotérique ou spirituel”).

However, the temptation for States to intervene in regulating also the internal affairs of religious communities has been demonstrated often.

The European Parliament has thus recalled in the resolution of 13 April 2006 that freedom of expression should always be exercised within the limits allowed by law and should co-exist with the responsibility and respect of human rights, opinions and religious beliefs, regardless of whether they concern Islam, Christianity, Judaism or any other religion.

And the Parliamentary Assembly of the Council of Europe, again, in Resolution 1510 of 28 June 2006 asserted that: “The Assembly encourages religious communities in Europe to discuss freedom of expression and respect for religious beliefs within their own community and to pursue a dialogue with other religious communities in order to develop a common understanding and a code of conduct for religious tolerance which is necessary in a democratic society”.
Finally I want to close recalling Recommendation n° 1804 on “State, religion, secularity and human rights” adopted by the COE’s Parliamentary Assembly in 2007 which stated that “…education is the key to combating ignorance, stereotypes and misunderstanding of religions and their leaders”. 

Thanks for your attention.
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